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LEGAL REQUIREMENTS FOR LOCAL AND SPA FEES INTHE PUBLICTAX SYSTEM IN POLAND INTHE CONTEXT OF REFORM PLANS

ABSTARCT

The aim of this article is to analyze local public fees charged to persons
temporarily staying in a tourist or spa municipality as an institution of
financial law serving to implement the constitutional principle of finan-
cial independence of local government units. The authors adopt a dogmatic
and systemic perspective, going beyond the traditional view of these fees as
marginal sources of municipalities’ own revenues. The thesis of the study is that
these fees constitute a special form of public levy, the function of which is not
limited to fiscal contributions to the municipality’s budget, but also includes
the implementation of the principle of adequacy of resources to tasks and
compensation for the effects of normative asymmetry between fiscal revenues
and additional tasks related to the maintenance of tourist infrastructure. The
article contributes to the theory of financial law by reinterpreting local fees
as an element of the constitutional mechanism for protecting the financial
independence of local government.

KEYWORDS: tax law, financial law, local tax, spa tax, local taxes and fees, financial
independence of local government units

STRESZCZENIE

Celem artykutu jest analiza lokalnych optat publicznych pobieranych
od 0s6b czasowo przebywajgcych na obszarze gminy turystycznej lub
uzdrowiskowej jako instytucji prawa finansowego stuzqgcej realizacji
konstytucyjnej zasady samodzielnosci finansowej jednostek samorzgdu
terytorialnego. Autorzy przyjmujg perspektywe dogmatyczno-systemowg,
wychodzgc poza tradycyjne ujecie tych optat jako marginalnych Zrédet
dochodow wlasnych gmin. Tezg opracowania jest stwierdzenie, ze oplaty te
stanowiq szczegdlng forme daniny publicznej, ktorej funkcja nie ogranicza
sig do fiskalnego zasilania budzetu gminy, lecz obejmuje réwniez realizacje
zasady adekwatnosci Srodkéw do zada oraz kompensacje skutkéw norma-
tywnej asymetrii pomiedzy dochodami fiskalnymi a dodatkowymi zadaniami
zwigzanymi z utrzymanie infrastruktury turystycznej. Artykut wnosi wktad
do teorii prawa finansowego poprzez reinterpretacje oplat lokalnych jako
elementu konstytucyjnego mechanizm ochrony samodzielnosci finansowej
samorzqgdu terytorialnego.

SLOWA KLUCZOWE: prawo podatkowe, prawo finansowe, oplata miejscowa, oplata
uzdrowiskowa, podatki i optaty lokalne, samodzielnos¢
finansowa JST
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INTRODUCTION

In the literature on the subject, fiscal instruments related to the short-term
stay of natural persons in a municipality are most often analyzed in normative
and legal terms or as marginal sources of budget revenue. This approach reduces
them to a purely fiscal function, ignoring their importance in the broader context
of local development management and the financial stability of local government
units. The research gap concerns in particular: the lack of a systemic approach
combining the structure of levies with public finance theory, insufficient consid-
eration of the category of tourists as entities generating public costs, and the
overt marginalization of the regulatory function of local fiscal instruments.

In financial law doctrine, local fees collected from persons temporarily
staying in a municipality are most often analyzed in terms of their structure
or classification, with a focus on their relationship to the concept of tax. This
approach leads to overlooking their systemic importance as an instrument
for implementing the constitutionally protected financial independence of
local government units. The research problem of the article boils down to the
question of whether and to what extent local public fees can be considered
a legally relevant mechanism for balancing the financial burdens resulting
from the performance of public tasks in conditions of intensive use of munic-
ipal infrastructure by persons who are not its residents.

From the perspective of constitutional law, Article 167 of the Polish
Constitution is of key importance, as it establishes the principle of ensuring
that local government units receive a share of public revenue commensurate
with their own tasks. This principle is further developed in Article 9 of the
European Charter of Local Self-Government, which emphasizes the need to
provide local communities with their own sufficient and flexible financial
resources. The essence of the fees in question is that they are addressed to
entities that use the municipality’s public infrastructure and services with-
out participating in the local property and income tax system. This creates
a normative financial gap, consisting in the separation of the use of public
goods from the obligation to participate in the costs of their maintenance. In
this context, local fees perform a compensatory function, not through individ-
ual reciprocal benefits, but by strengthening the municipality’s own revenues
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as a whole. This function is indirect in nature, but remains consistent with the
axiology of financial and local government law (Podolchak, Wotowiec 2022).

From a dogmatic perspective, the issue of the scope of legislative freedom of
municipalities in shaping the structure of local fees is of particular importance.
This freedom must be viewed within the limits set by: the principle of legalism
of levies (taxes), constitutional protection of property rights, and standards
resulting from European law. At the same time, excessive restriction of the
autonomy of municipalities in this area may lead to a violation of the essence
of financial independence, making it illusory.

The article makes an original contribution to legal science, in particular to
financial law and local government law, through: a systemic reinterpretation
of local public charges, linking their structure to the constitutional principle
of financial independence, indicating their compensatory function in condi-
tions of normative asymmetry, and shifting the analysis from the level of tax
technique to the level of axiology and theoretical tax principles.

RESEARCH METHODOLOGY

Legal sciences use methods typical of social sciences and humanities, i.e.:
examination of documents (legal acts, administrative court judgments, consti-
tutional court judgments, and judgments of the European Court of Justice),
comparative methods (expert opinions, legal opinions, and analyses based
on linguistic, grammatical, and historical interpretation), and case studies
(examples of how specific legal regulations function in different countries).

The article was written using traditional methods used in legal studies,
linguistic analysis (dogmatic-legal and linguistic-logical methods), and
comparative (comparative) and economic analysis of law. The monograph
takes the form of an in-depth legal analysis of the principles of real estate
taxation in the Polish legal system and the legal systems of European Union
countries. For the issue of using social science methods in tax law studies,
the most important factor is the scope of administrative and legal regulations
and their complexity, which directly determines the possibility of supporting
the research process with selected research methods and techniques. In the
study of tax law, and thus public tax and financial law, research methods
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specific to legal sciences are of fundamental importance, given that the focus
of research is determined on the basis of tax law (its concepts and generaliza-
tions), especially in the field of research on the tax system as a phenomenon
from the normative sphere and theoretical reflection on the legal order. In
specific areas of tax law, the need for multidisciplinary and interdisciplinary
research should be recognized.

THE ESSENCE AND SPECIFICITY OF THE RESORT FEE
IN THE PUBLIC LEVY SYSTEM

The separate constitutional status of a spa municipality in relation to other
municipalities is primarily due to the specific nature of the public tasks that
such a municipality performs and certain differences in the financing of public
tasks. This applies in particular to the financing of tasks assigned to the munic-
ipality by the spa law and the granting of the right to increased participation
in state budget revenues through a spa subsidy. Also, the granting of a spa
municipality, pursuant to Article 48 of the Act on spa treatment, spas and
spa protection areas, and spa municipalities (hereinafter: u.l.u.)!" the right to
collect a spa fee for the performance of its own tasks related to maintaining
the therapeutic functions of a health resort is a solution worthy of attention
in the context of filling the financial gap associated with the performance of
additional tasks by the municipality. However, it should be emphasized that
a similar right is granted to municipalities with tourist attractions in relation
to the local tax, which, however, does not play the same role as the spa tax, as
itis not intended to finance additional tasks. Despite many years of efforts, spa
municipalities have not seen such solutions in the spa law that would create
separate financial regulations for these municipalities for the implementation
of additional tasks, even though such solutions were already known in the
past. Examples include the solutions contained in the 1922 Spa Act, or the
rights to additional income assigned to mining municipalities by the Act on
the adaptation of hard coal mining to the market economy and the special
rights and tasks of mining municipalities'?.

Therefore, spa municipalities are a special type of local government in
Poland, distinguished not only by their spa and climatic qualities, but also
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by a wider range of public tasks than ordinary municipalities, as well as the
possibility of additional sources of financing through the collection of spa
fees (Sikora 2014). From the point of view of the tax system, the spa fee is
entirely the municipalities’ own revenue. An interesting feature is the rule
for designating entities authorized to collect the fee — this is a list drawn up
by the relevant provincial governor in consultation with the Minister of the
Environment. The spa tax also occupies a unique place in the system of taxes
and public fees. Its very structure is similar to a flat-rate consumption tax on
individuals, levied on personal income at the stage of expenditure. Referring
directly to the provisions of the Act on Local Taxes and Fees, the spa fee can
be seen, in a sense, as a concession fee imposed on the use of natural resources
(treated as a special case of fees for granting rights) (Wolowiec 2016).

Due to the fact that a spa municipality performs tasks related to the function-
ing of the spa (as a municipality) and the entire infrastructure on general terms
from its own revenues, but also has the right to collect a spa fee for their imple-
mentation and to receive a spa subsidy pursuant to Article 49 of the Spa Act),
in an amount equal to the revenue from the spa fee collected in the spa in
the year preceding the base year, within the meaning of the Act on the reve-
nues of local government units*. This fee is very important in the financial
system of spa municipalities, both because of the amount of the spa subsidy
it determines and because of the need to carry out other (additional) tasks
specified in the Spa Act. Therefore, the effective collection of this fee and the
tightening of the local tax system are in the vital interest of spa municipalities.

Currently, tourist LGU’s in Europe very often exercise their rights to
levy local taxes based on their tourist or spa attractions, and sometimes
even environmental assets. This tax goes by various names and is levied
for various reasons. For example, the Swiss, Germans, and Austrians levy
a so-called kurtaks or tourist tax in health resorts, which goes by the names:
Ortstaxe, Géstetaxe, Aufenthaltsabgabe, Beherbergungstaxe, Nachtigungtaxe,
Kurabgabe, or Kurbeitrag (Hammerl 2012; Golba 2020). The tasks financed
from the tourist tax include: maintenance of parks, public green areas, prom-
enades, beaches, graduation towers, recreational areas, fountains, free recrea-
tional and sports facilities, gazebos, ponds, historic buildings, and many others.
The funds obtained from tourist taxes are also used to organize free concerts,
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sports and recreational events, and to maintain orchestras or music bands
that give free concerts or performances. The amount of tourist tax in Europe
varies between €0.5 and €8 in different countries. Most often, the amount of
tax depends on the standard of the hotel, and less often it is determined on
the basis of other attributes. In many places in Europe, proof of payment of
tourist tax entitles you to free services and even discounts on purchases. In
any case, tourist tax is common in Europe and, as is the case with any tax, it is
usually more subject to criticism than approval. In Poland, there is no formal
tourist tax, which does not mean that certain types of taxes or fees are not
of this nature. It should be noted that the colloquial naming of certain local
taxes (e.g., visitor’s tax, air tax, breathing tax) completely obscures the idea
behind the introduction and essence of such a tax.

The prototype of the spa fee charged in Polish health resorts was the
treatment tax established on the basis of the so-called Galician Spa Act of
November 4, 18915 According to sources, this fee was primarily collected
for purposes related to the maintenance of the health resort (Levy, 2019).
The provisions of the Galician spa law were used in the drafting of the 1922
spa law, where Article 40 introduced a so-called treatment fund in public spas,
which consisted, among other things, of treatment fees and other charges set
by the spa commission. The right to temporarily create a treatment fund and
collect fees was later extended to health resorts that met the conditions for
obtaining the status of a public health resort and accepted summer visitors for
treatment and recreation. The fee was used to maintain public health resort
facilities such as drinking halls, parks, promenades, health trails, fountains,
park gazebos, park ponds, and lighting. However, these funds were also used
to pay for the spa orchestra, sports and recreational events, public entertain-
ment, free artistic performances, etc. In 1951, the Act of February 26, 1951,
on local taxes came into force!®..

This tax law not only failed to change the legal basis for collecting the health
resort tax, but also omitted this fee from the list of specified types of local
taxes and fees. At that time, it was decided that the right to collect this tax
was based on the 1922 Health Resorts Act, and that municipal councils were
authorized to determine its amount and rules of collection. However, as early
as 1955, this act was repealed by the decree of May 20, 1955, on certain local
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taxes and fees, which introduced new terminology for the local tax levied in
health resorts”). Article 1(1) of this decree listed, among other taxes and fees
collected for the budgets of local councils, a spa fee, establishing in Article
1(3) the right to collect it exclusively in health resorts. Article 33 of the decree
specified the fiscal purpose of collecting the spa fee.

The Act of December 21, 1962, amending the decree on certain taxes and
local fees!®), introduced a change in the provisions of the decree extending
the right to collect a spa fee to health resorts, thermal baths, and sea bathing
resorts. The spa fee was also mentioned in Article 13 of the Act, in the context
of the tasks that could be carried out in health resorts using this fee. Article
13 stipulated that the proceeds from the spa fee were to be used to shape envi-
ronmental factors that had a beneficial effect on the results of preventive and
therapeutic services, and in particular to ensure order, hygiene, aesthetics, and
other conditions necessary to satisfy cultural needs. However, the provisions
of the 1966 Act on Health Resorts introduced a new solution in Article 13(2),
which made it possible to impose a health resort fee on health resort treatment
facilities and other institutions that conduct holiday or tourist activities in
a health resort””.. This power was granted to the Council of Ministers, which
could decide to introduce a fee for establishments and institutions in consul-
tation with the Central Council of Trade Unions. In practice, such a fee was
never established. The Act of December 19, 1975, on certain taxes and local
fees repealed the decree of 195517,

This Act fundamentally changed the legal structure of the spa fee in terms
of its name, purpose of stay, localities entitled to collect it, statutory exemp-
tions from the fee, the method of determining the localities where the fee is
collected, and the powers of local councils in determining the amount of the
fee and introducing exemptions from it. In Article 30, the legislator changed
the name of the spa fee to the climate fee. Pursuant to Article 26 of the Act, the
right to collect the climate fee was granted to localities recognized as health
resorts and other localities with particularly favorable climate, landscape, and
environmental conditions enabling permanent and seasonal tourist traffic.

Legal solutions relating to the climate fee remained in force until 1985,
when the applicable law was repealed by the provisions of the Act of March
14,1985, on local taxes and fees!'". The new legal regulation on local taxes and
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fees changed the name of the climate fee, defining it in Article 15 as alocal fee.
Compared to the previous regulation on the climate fee, Article 15 of the Act
no longer refers to health resorts in relation to localities entitled to collect the
local fee, but to localities with favorable climatic properties, landscape values,
and conditions conducive to stays for recreational, health, or tourist purposes.

Another amendment to the provisions of the Act on Local Taxes and Fees
took place in 1991 as a result of the adoption of the new Act of January 12, 1991,
on Local Taxes and Fees (hereinafter: u.p.o.l) . Among local fees, Article 17
of the Act on Local Taxes and Fees lists the local fee, specifying that it is
collected from natural persons staying temporarily for recreational, health or
tourist purposes in localities with favorable climatic properties, landscape values
and conditions enabling people to stay for these purposes (...). Compared to
previous solutions, the provisions of the new Act in Article 17(2)(5) extend
the list of statutory exemptions from the fee to organized groups of children
and school youth staying in a locality entitled to collect the fee, as well as to
persons staying in sanatoriums.

FEE AND TAX: DISTINCTION — A SPA MUNICIPALITY
AS AN EXAMPLE OF A MUNICIPALITY
WITH SPECIAL STATUS

Tax law clearly distinguishes between tax and fees; one of the basic criteria
used to make this distinction is equivalence. The obligation to pay tax by
an entity subject to public authority does not give rise to an obligation on
the other side of the administrative-legal relationship to provide reciprocal
performance. A fee, on the other hand, is characterized by its equivalent
nature—the entity paying the fee has the right to demand a specific service
in return for the fee. For this reason, in the case of a local fee, the law links
the competence of the municipal council to introduce the fee with the local
government unit ensuring minimum climate and landscape standards, which
must be demonstrated by the municipal decision-making body (Borszowski,
Stelmaszczyk 2016). Entities subject to fiscal authority thus gain a guarantee
that the obligation to pay this type of fee is correlated with a reciprocal service
provided by the local government unit of a standard specified by law, and
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that the local fee paid is in fact equivalent in nature and does not constitute
a disguised tax (Wolowiec, Marczuk 2023).

Not every municipality can introduce a spa fee at its own discretion, which
indicates its similarity to a local tax. The spa fee is charged to individuals
staying for more than 24 hours for health, tourist, recreational, or training
purposes in localities located in areas that have been granted spa status under
the provisions of the Act on Spa Treatment. It is charged for each commenced
24-hour period of stay. The collection of the spa fee excludes the possibility of
collecting the local tax from persons paying it. The Act on Local Taxes and Fees
specifies the rules for collecting the spa fee and, in Article 17(2), enumerates
who is exempt from paying it: on condition of reciprocity — members of the
staff of diplomatic missions and consular offices and other persons treated
as such on the basis of international laws, agreements or customs, if they are
not Polish citizens and do not have a permanent place of residence in the
territory of the Republic of Poland; persons staying in hospitals; blind persons
and their guides, taxpayers of real estate tax on the basis of owning summer
houses located in a town where a local or spa fee is charged; organized groups
of children and school youth (Potycz 2019).

Therefore, a spa municipality performs tasks related to the functioning
of the spa (as a municipality) and the entire infrastructure on general terms
from its own revenues, but it also has the right to collect a health resort fee
for their implementation and to receive a health resort subsidy pursuant to
Article 49 of the Health Resort Act, in an amount equal to the revenue from
the health resort fee collected in the health resort in the year preceding the
base year, within the meaning of the Act on the revenues of local government
units. This fee is important in the financial system of spa municipalities due
to both the amount of the spa subsidy received, which depends on it, and the
need to perform other (additional) tasks specified in the Spa Act. Therefore,
the effective collection of this fee and the tightening of the local tax system are
in the vital interest of spa municipalities. The aim of this article is to present
the specificity, role, and significance of the spa fee in the revenue system of
spa municipalities, with particular emphasis on issues related to the collection
of this fee by collectors (Wolowiec 2022).
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LEGAL FRAMEWORK FOR LOCAL AND SPA FEES

From the point of view of the tax system, the local and spa fees are entirely
the own revenue of the municipalities. An interesting feature is the rule for
designating entities authorized to collect the fees - this is a list drawn up
by the relevant provincial governor in consultation with the Minister of the
Environment. These fees also occupy a unique place in the system of taxes and
public fees. Their very structure is similar to a flat-rate consumption tax on
individuals, levied on personal income at the stage of expenditure. The method
of collection indicates the indirect nature of such a levy and a certain similarity
to the group of so-called tourist taxes, in particular hotel, restaurant, room, etc.
Finally, referring directly to the provisions of the Act on Local Taxes and Fees,
the local fee can be seen, in a sense, as a concession fee imposed on the use of
natural resources (treated as a special case of fees for granting rights). In prin-
ciple, the introduction of such fees must be justified by important substantive
considerations other than purely fiscal ones, e.g., the protection of limited,
partially non-renewable water and forest resources, etc. (Wolowiec 2021).

In the classical sense, a public fee should be understood as a monetary
payment collected by a public entity for the benefit of the budgetary econ-
omy in connection with its reciprocal service (counter-service) (Kepa 1999).
A public fee is a paid and individual benefit, which means that the entity paying
the fee may claim a reciprocal benefit from the state (Gliniecka 2007). The
fee is equivalent in nature, i.e., the reciprocal service received by the payer is
worth as much as the fee. If this equivalence between the service and the fee
does not exist, the fee paid takes on the characteristics of a tax. Thus, unlike
a tax, which is a gratuitous benefit, a fee gives the right, or gives rise to a claim,
to a specific benefit for the payer. In the case of a spa fee, there is no room for
reciprocal benefit. Despite its misleading name, the spa fee is in fact a tax, as
it meets all the criteria for classification as a local tax of a public levy nature,
the determination, calculation, and collection of which is the responsibility
of the municipal authorities.
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THE PROBLEM OF COLLECTING SPA FEES IN
ACCORDANCE WITH CURRENT LEGAL REGULATIONS

The role of the collector is to make it easier for taxpayers to meet their tax
obligations. The applicable tax laws provide for the possibility of using them
to collect taxes constituting the income of local government units, with the
decision to order tax collection by way of collection, the appointment of
collectors, and the amount of remuneration for collection being entrusted to
municipal councils by way of local law acts (resolutions). Entities on which
municipal councils impose the obligation to collect tax by way of collection
are obliged to perform this task (Wolowiec 2021).

Importantly, the establishment of the collection of the spa fee by way of
collection is a power of the Municipal Council, resulting from the Act on Local
Taxes and Fees. The collection order facilitates the collection of the spa fee, but
does not exclude the taxpayer’s right to pay it in another manner provided for
in the Tax Ordinance Act, i.e., in cash or non-cash form (Dowgier, Pietrasz,
Poplawski, Presnarowicz, Stachurski, Teszner 2017).

It should be emphasized that failure to pay the local tax to the collector
does not result in any negative consequences for the person obliged to pay
it. A person obliged to pay the spa fee may refuse to pay it to the collector,
who should notify the local tax authority of this fact, which may initiate tax
proceedings against such a person. It should be remembered that the rights
of a given person with regard to the obligation to pay the spa fee and the
determination of the amount of this fee are protected by tax regulations. The
taxpayer has the right to challenge the obligation to pay the spa fee in terms of
the basis for imposing this obligation and the amount of the fee. In this case,
their rights are protected by ensuring their participation in tax proceedings
concerning this fee before the tax authority and the possibility of appealing
against the decision determining the fee. The definition of collector implies
that it is tax law that determines whether a natural person, legal person or
organizational unit without legal personality will have the status of collector
and, therefore, perform the duties of a collector, with these provisions indi-
cating (specifying) the duties imposed on the collector!".
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The obligation of the collector to collect the tax and pay it to the tax authority
within the prescribed time limit results from the provisions concerning indi-
vidual types of taxes, which provide for the possibility of collecting a given tax
by way of collection and the procedure for establishing entities as collectors.
If the resolution of the municipal council does not provide for collection by
way of collection, the conclusion of agreements by the municipal council
(mayor) with the entity to collect the fee is contrary to the resolution adopted,
i.e., contrary to the applicable law, and, above all, that entity does not become
an arm of the authority that is authorized and obligated to collect the levy” !4,

Therefore, the collector is not liable for the taxpayer’s obligation, and his
liability is limited solely to liability for his own actions or omissions resulting
from legal provisions. On the other hand, failure by the collector to fulfill their
obligation does not exempt the taxpayer from their tax obligation. If, despite
the collector’s liability, the taxpayer has settled the tax liabilities incumbent
on them, the tax liability has expired. In such a case, the tax creditor will not
be able to claim payment of the same benefit from the collector under the law.

In practice, the tax authorities of spa municipalities have difficulties in
enforcing the obligation of collectors to collect the spa fee. This problem stems
from the lack of liability of collectors for not collecting the fee. In view of the
above, many collectors deliberately and consciously fail to collect the fee due
to the municipality. Furthermore, it should be noted that spa fee collectors
are not obliged to keep records of the registration of persons using accom-
modation services, which would significantly improve the organization of
the tax authorities’ work in terms of checking and controlling the correctness
of fee collection, and would also constitute an extensive source of statistical
information on the number of tourists visiting health resorts, which could be
included in promotional material for a given area (Wolowiec 2016).

In fact, the scope of duties incumbent on the collector indicates that tax
collection by way of collection may only take place in relation to those taxes
and fees whose amount is directly derived from legal provisions, or where
the tax authority is obliged to calculate the tax!".. The provisions of the Tax
Ordinance do not impose an obligation on the collector to calculate the
amount of tax. Furthermore, unlike the payer, the collector has no economic
control over the taxable payment and therefore cannot reduce the payment
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made by the amount of tax collected. As a consequence of the above, the
collector is not liable for failure to collect tax. However, if the collector collects
the tax and fails to pay it to the account of the competent tax authority, the
collector is liable as determined by the tax authority pursuant to Article 30 § 2
and 4 of the Tax Ordinance. The collector is also liable to criminal fiscal penal-
ties for failing to pay the collected tax to the tax authority on time, pursuant
to Article 77 of the Criminal Fiscal Codel®l.

So, can the collector’s liability for unpaid fees be extended? This seems
problematic, as such an extension of the collector’s liability would lead to it
being equated with the liability borne by the payer under Article 30 § 1 of the
Tax Ordinance. The scope of liability of the collector and the payer should
therefore not overlap. The use of the at source tax collection technique in the
case of the payer enables them to actually fulfill their obligations. The payer
has the ability to collect tax regardless of the taxpayer’s will. The collector has
not been granted such a right. The collector can only fulfill their obligation
to collect tax if the taxpayer is willing to pay the tax. It would therefore be
unreasonable to hold the collector responsible for uncollected taxes. However,
any difficulties in enforcing the obligation to collect local fees from collectors
could be resolved by properly organizing collection within the municipality
(selecting appropriate entities as collectors, determining appropriate remu-
neration for collection) (Wolowiec 2018).

In spa municipalities, the failure of collectors to fulfill their collection
obligations is a major problem, especially with regard to spa fees. The collec-
tors of the fee are usually the owners of guesthouses, holiday homes, hotels,
hostels, etc., who, understandably, do not want to collect it from their guests.
The only solution to the inactivity of collectors is to deprive them of this func-
tion by amending the council’s resolution and appointing new collectors. In
some cases, civil law agreements concerning the performance of additional
duties not directly related to tax collection (keeping records, settling proof
of payment, etc., providing information on the amounts collected) are also
effective, where contractual penalties are provided for failure to perform
these activities. These agreements may not concern the statutory duties of the
collector, i.e., the collection and payment of taxes (Kosikowski, Etel, Dowgier,
Pietrasz, Poplawski, Presnarowicz 2011).
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PROPOSALS FOR AMENDMENTS TO THE ACT ON
LocAL TAXES AND FEES AND THE ACT ON THE
REVENUES OF LocAL GOVERNMENT UNITS

The draft law amending the law on local taxes and fees and the law on the
revenues of local government units aims to replace the local tax currently
in force with a tourist tax. Article 1(1) of the draft law reads as follows: The
municipal council may introduce a tourist tax. The tourist tax shall be levied
on natural persons staying for more than 24 hours for tourist, recreational or
training purposes in the area where it has been introduced, for each commenced
24-hour period of stay (Wachowski 2025).

The tourist tax should enable compensation for various negative effects, e.g.
by providing municipalities with additional funds to finance public services,
social housing, infrastructure investments, and environmental protection. The
current Act of January 12, 1991, on local taxes and fees provides for the possi-
bility of the municipal council introducing two fees charged to individuals
staying in the municipality for a short period of time, but longer than 24 hours:
these are the local fee and the spa fee. The local fee may be levied on persons
staying in the locality for tourism, leisure or training purposes, provided that
the municipality or part thereof meets all three statutory criteria: favorable
climatic conditions; landscape values; conditions enabling persons to stay
for tourism, leisure or training purposes. The spa fee may only be charged in
municipalities with the status of a spa protection area.

Many municipalities heavily burdened by tourist traffic do not have the option
of introducing alocal tax, even though they incur real costs related to handling
this traffic. An example is Krakow, which was visited by 14.7 million tourists in
2024, generating a total of 6.5 million overnight stays. Despite this, Krakow is
not entitled to collect a tourist tax because it does not meet the environmental
criteria, which highlights the dysfunctionality of the current regulations.

Since the 1990s, we have seen continuous growth in the tourism sector in
Poland. One measure of this is the number of overnight stays, which measures
both the number of tourists and the length of their stay. In 1995, 38.5 million
overnight stays were provided, while in 2024 we saw a record high: a total
of 97.5 million overnight stays were provided in accommodation facilities.
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Due to the current unsatisfactory structure of local taxes in Poland, local
governments and their associations have been calling for legislative changes
in the area of tourist taxes for many years. In November 2024, the need for
changes in the area of tourist fees was pointed out by the Union of Polish
Metropolises, an organization associating 12 largest cities in Poland, postulat-
ing the possibility of introducing local fees in all municipalities in Poland and
introducing higher fees in municipalities with climatic and landscape values.
In 2017, the Association of Polish Cities, an organization representing over
370 cities, proposed a draft law amending the climate fee. The ZMP proposed
the introduction of a new category — a tourist fee — to replace the local fee.
The draft bill provided for the abolition of environmental requirements, in
practice allowing all municipalities in Poland to introduce the fee. In addition,
the proposal included the possibility of differentiating the rates of the tax
depending on the location and type of accommodation facility. Krakow has
been seeking to introduce a tourist tax for years. The city previously collected
alocal tax between 2005 and 2015, but lost the right to do so for environmental
reasons. In 2025, the Krakow City Council issued a resolution on this matter.
In view of the above, the draft proposes replacing the existing local tax with
a tourist tax, while maintaining the spa tax unchanged. The proposed changes
provide for (Heffer-Flaata, Voltes-Dorta, Suau-Sanchez 2021):

the abandonment of the existing climate and landscape criteria, thanks to
which each municipality will have the right to introduce a tourist tax;

« the possibility of introducing a tourist tax only for selected localities,
auxiliary units of the municipality (e.g., villages, districts, housing
estates) or lower-level units (e.g., housing estates created by districts
in Warsaw);

« incases where payment for accommodation is made through an inter-
mediary, including through a website or application operated by the
intermediary, the obligation for the intermediary to collect and transfer
the tourist tax to the municipality;

«  setting the maximum tourist tax rate at 25% of the minimum hourly
wage;

« the possibility of differentiating tourist tax rates:
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¢ for individual localities, auxiliary units of the municipality or
lower-level units,

0 depending on whether payment for accommodation is made
through an intermediary.

The main anticipated effect of the act coming into force will be an increase
in revenue for the budgets of municipalities where tourist traffic is concen-
trated. This applies both to those where a local tax is already in force (due to
the possibility of increasing the rate) and to local governments that currently
do not have the right to introduce a local tax, i.e., mainly large cities. In the
case of the latter, assuming the number of overnight stays in 2024 (according
to the Central Statistical Office), no exemptions or reductions (both statutory
and those that may be introduced by the municipalities themselves — due to
the lack of uniform data on the number of tourists belonging to particular
groups to whom they would apply) and setting the fee rate at PLN 8 per night
throughout the city, the estimated annual revenue from the tourist fee could
amount to approximately PLN 57.5 million in Warsaw, PLN 47 million in
Krakow, PLN 16.5 million in Wroctaw, PLN 10.5 million in Poznan, PLN 8
million in £.6dz, PLN 7.8 million in Szczecin, PLN 5.5 million in Katowice,
and PLN 2 million in Czestochowal'”!,

CONCLUSIONS

The current law on local taxes and fees allows municipalities to introduce
two fees charged to individuals staying in the municipality for a short period
of time, but longer than 24 hours: these are the local fee and the spa fee.
The explanatory memorandum to the draft indicates that both fees are subject
to criteria and conditions that significantly limit their usefulness in relation
to the current needs of local governments. The local fee may be charged to
persons staying in localities for tourism, recreation, or training purposes,
provided that the municipality or part thereof meets all three statutory criteria:
favorable climatic conditions; landscape values; conditions enabling persons
to stay for tourism, recreation, or training purposes. In turn, a spa fee may
only be charged in municipalities with the status of a spa protection area.
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The proposed amendment provides for the abolition of local and tourist
taxes and their replacement with a new tourist tax, which may also be intro-
duced in municipalities that are currently not entitled to levy local taxes. The
proposed provisions will have a significant social impact in municipalities
with high tourist traffic. The introduction of a tourist tax will enable partial
compensation for the social costs generated by modern tourism, which include,
among others, increased pressure on public services, deterioration of the qual-
ity of life in districts particularly burdened by tourist traffic, increased costs
of maintaining public spaces, and growing conflicts between residents and
tourists (e.g., noise, congestion, increased intervention by law enforcement
agencies). The tourist tax can help mitigate these negative effects by increasing
the municipalities’ own revenues, which can be used to finance public services,
maintain cleanliness and infrastructure, protect the environment, carry out law
enforcement activities, and implement projects to improve the quality of life
of residents in tourist areas (Heffer-Flaata, Voltes-Dorta, Suau-Sanchez 2021).

In many places, especially in large cities and regions with heavy tourist
traffic, such a fee can support a balance between the needs of residents and
the development of the tourism sector. Research and experience in European
cities also show that the introduction of tourist fees has a negligible impact on
visitor numbers, while significantly increasing revenue, which helps to reduce
the negative social effects of mass tourism while maintaining the tourist appeal
of the destination. Thus, the tourist tax serves as a mechanism to balance the
social effects of intensive tourist traffic (Wolowiec, Marczuk 2023).

Empirical research shows that large cities exhibit low price elasticity for
tourist fees. In the case of Barcelona, Venice, Manchester, and Amsterdam,
among others, tourist fees had a negligible impact on visitor numbers but
significantly increased municipal revenues. A similar example is Amsterdam,
where despite the introduction of the highest tourist tax in Europe, the number
of visitors continues to grow. The proposed regulations will also affect busi-
nesses operating in the tourism sector and in industries related to tourist
services (Anguera-Torrell, Aznar-Alarcon, Boto-Garcia 2025). The most direct
effects will be felt by entrepreneurs running hotels and owners of apartments
used for short-term rentals. Some of them will have to adapt their reservation
systems and guest service procedures to the collection of the new tourist tax.
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In practice, this does not constitute a burden beyond standard administrative
activities. For example, in municipalities that already collect a local or spa
tax, the collection of the tax is an integral part of their activities and does not
significantly affect the costs of running a business.

For accommodation facilities operating in larger cities, which have not
been able to charge fees due to not meeting environmental criteria, this will
merely introduce an obligation already in place in many tourist destinations
in Poland. In the case of online intermediaries, such as booking platforms,
the introduction of the obligation to collect the fee may require a one-time
adjustment of I'T systems, but should not constitute a significant financial or
organizational burden. For most of them, similar mechanisms are already
in place in other jurisdictions where local or municipal tourist taxes apply.
No negative impact on the demand for hotel services is expected either. The
experience of European cities such as Barcelona, Amsterdam, and Manchester
shows that the introduction or increase of tourist fees does not cause a decline
in the number of visitors, especially in places with an established tourist
position. This means that entrepreneurs operating in the accommodation
industry should not experience a decline in revenue resulting from a reduction
in tourist traffic (Biagi, Brandano, Pulina 2017).

Contemporary urban tourism policy increasingly uses fiscal instruments
as tools for managing tourist traffic and financing public infrastructure. One
of the key issues determining the admissibility of such measures remains the
elasticity of demand for tourism services, understood as the sensitivity of
consumer behavior to price changes. Although this concept originates from
economics, in practice it has significant normative importance for public law,
in particular public finance law, local government law, and European Union
law (Wolowiec 2020).

In legal terms, demand elasticity is not an independent normative institution,
but serves as an auxiliary criterion for assessing the effects of public regulations.
In the process of local law-making and public levy design, it becomes an element
of ex ante and ex post assessment, enabling the prediction of the impact of
regulations on the market and the behavior of the addressees of legal norms.

From the perspective of constitutional law, the issue of demand elasticity
is directly related to the principle of proportionality, which is one of the
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fundamental limits on public authority interference in the sphere of individ-
ual rights and freedoms. The introduction of tourist fees must be reasonably
related to the public objective and must not lead to an excessive burden on
market participants.

Low demand elasticity reinforces the constitutional legitimacy of such
solutions, as it indicates that fiscal intervention is marginal from the point of
view of consumer decisions, while at the same time enabling the achievement
of important public objectives, such as financing infrastructure, protecting
cultural heritage, and managing tourist pressure.

In local government law, demand elasticity is an important criterion for
the rationality of local government taxation. Local fees, including tourist fees,
must be functionally related to the public tasks of the municipality and must
not lead to disruption of local economic activity.

In European Union law, demand elasticity is important in the context of the
freedom to provide services and the principle of proportionality. Fiscal instru-
ments that only indirectly affect consumer decisions are not considered equiv-
alent to quantitative restrictions, as long as their impact on cross-border flows
is limited and non-discriminatory. The low elasticity of demand for tourism
services suggests that tourist taxes do not constitute a real barrier to access to
the internal market, but fall within the limits of the permissible fiscal autonomy
of local authorities in Member States (Zhuravka, Filatova, Sulet, Wolowiec 2021).
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ENDNOTES

(11 Ustawa z dnia 28 lipca 2005 r. o lecznictwie uzdrowiskowym, uzdrowiskach i ob-
szarach ochrony uzdrowiskowej oraz o gminach uzdrowiskowych (Dz.U. z 2021,
poz. 1301 ze zm.).

(2 Ustawa z dania 26 listopada 1998 r. o dostosowaniu gérnictwa wegla kamiennego
do funkcjonowania w warunkach gospodarki rynkowej oraz szczeg6lnych upraw-
nieniach i zadaniach gmin goérniczych (Dz.U. Nr 162, poz. 1112 ze zm).

Bl Ustawa z dnia 28 lipca 2005 . o lecznictwie uzdrowiskowym, uzdrowiskach i ob-
szarach ochrony uzdrowiskowej oraz gminach uzdrowiskowych (tekst jednolity:
Dz. U. 22020 r. poz. 1662 ze zm.) — dalej zwana u.l.u.

(4] Ustawa z dnia 13 listopada 2003 r. o dochodach jednostek samorzadu terytorialnego
(tekst jednolity: Dz.U. z 2021 r. poz. 38 ze zm.) - dalej zwana u.d.j.s.t.

() Galicyjska ustawa krajowa z 2.2.1891 r. obowiazujaca w Krolestwie Galicji
i Lodomerii z Wielkim Ksigstwem Krakowskim o urzadzeniu stuzby zdrowia
w gminach o obszarach dworskich (Dziennik Ustaw i Rozporzadzen Krajowych
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) Dekret z 20.5.1955 r. o niektérych podatkach i oplatach terenowych (t.j. Dz.U.
21963 r. Nr 16, poz. 87 ze zm.).

(8] Ustawa z 21.12.1962 r. 0 zmianie dekretu o niektérych podatkach i optatach tere-
nowych (Dz.U. Nr 66, poz. 326).

) Ustawa z 17.6.1966 r. o uzdrowiskach i lecznictwie uzdrowiskowym (Dz.U. Nr
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22019 r. poz. 1170 ze zm.)
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