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THE OBLIGATIONTO CONTRIBUTETO PUBLIC SPENDING BETWEEN CONSTITUTIONAL DUTY ANDTHE PRINCIPLE OF SOCIAL SOLIDARITY

ABSTRACT

In the Italian legal system, the duty to contribute to public expenses, which is
a concrete expression of the principle of social solidarity referred to in Article 2
of the Constitution, is delimited by the principle of ability to pay, declined
by Article 53 of the Constitution, which aims at circumscribing the taxation
powet, in order to guarantee the taxpayer. In the historical tradition, the ability
to pay has been understood in a static sense, according to a definition that
circumscribed it to indices denoting the aptitude to contribute. Subsequently,
the notion was extended to other parameters that assigned prominence to the
contribution to public expenditure: from this perspective, the ability to pay,
referring to the taxpayer’s personal situation, took on the appearance of an
empty box. In reality, the weight of the imposed patrimonial benefit, far
from being confined solely to indicators revealing wealth, could affect any
fact with economic content not necessarily having a patrimonial character.
This perspective would also make it possible to call for contributions from
holders of assets or activities that the taxation of income, assets or consumption
fails to hit satisfactorily. By emphasising the principle of solidarity, the recon-
struction assigns to Article 53 of the Constitution the function of distributing,
in a fair and reasonable manner, public burdens among citizens, according
to a purely distributive criterion.

Keyworps: Obligation to contribute to public spending; constitutional duty;
principle of ability to pay; principle of social solidarity

SUMMARY

1. Introduction.

2. Contributive capacity as the ability of the taxpayer to bear the economic
burden of taxation: the ‘static’ notion.

3. The identification of the economic facts symptomatic of the principle
of contribution: the direct and indirect indices of wealth.

4. Ability to pay as a criterion of fair and reasonable ‘distribution’ of public
burdens among citizens.

5. Conclusions.
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1.

In the Italian legal system, the duty to contribute to public expenses, which is
a concrete expression of the principle of social solidarity as set forth in Article
2 of the Constitution, is delimited by the principle of ability to pay (Griziotti,
1953, 351; Giardina, 1961; Manzoni, 1967; Micheli, 1967, 1530; Gaffuri, 1969;
Maffezzoni, 1970; Moschetti, 1973; Marongiu, 1985, 6; De Mita, 1987, 454;
Moschetti, 1988, 1; Bernasconi - Leccisotti, 1994, 337; Perrone, 1997, 577;
Batistoni Ferrara, 1999, 345; Perrucci, 2000, 645-646; Batistoni Ferrara, 2004,
5; Cociani, 2004, 823; Falsitta, 2004, 889; Gafturi, 2007, 199; Forte, 2007, 1939;
Falsitta, 2007, 185; Gaffuri, 2008, 429; Artuso, 2008, 354; Carpentieri — Falsitta

- Lupi - Stevanato, 2009, 121; Parente, 2013, 511; Aulenta, 2022; Fedele, 2022,
17; Uricchio, 2022, 185; Giovannini, 2024, 1), as set forth in Article 53 of the
Constitution, which aims at circumscribing the power of taxation, in order
to guarantee the taxpayer (Lupi, 2007, 683). Since the tax legislator is not free
to subject any fact of life to taxation, the tax can only be applied to cases that
are an expression of ability to pay (Santamaria, 2011, 51).

Ability to pay is, at the same time, presented as the presupposition, limit
and parameter of taxation (Manzoni, 1967; De Mita, 1987; Moschetti,
1988; Constitutional Court, 1966, 1832; Constitutional Court, 1968, 1538;
Constitutional Court, 1972, 433), acting as a constraint for the ordinary legis-
lator in the choice of taxable subjects, the taxable premise and the amount of
the tax benefit (Moschetti, 1988).

The taxpayer will be able to obtain a review of the constitutional legiti-
macy of tax rules if they do not link that (constitutional) duty to share in
the expenses of the community to an economically assessable fact (Micheli,
1976, 94; Lupi, op.cit, 688).

The principle in question therefore qualifies taxation activity, which must
be closely linked to the needs of the community: by contributing to public
expenditure on the basis of their ability to pay, on the one hand, citizens
suffer a deprivation of their wealth and, on the other, they benefit from an
enhancement of rights, the enjoyment of which is conditional on the existence
of financial resources (Bertolissi, 1992, 529).
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Like two sides of the same coin, ability to pay becomes a guarantee for the
taxpayer and a limiting parameter for the taxing body(Santamaria, op.cit., 52).
The category constitutes, therefore, the justification of the individual tax,
placing two limits on the ordinary legislator (Fanzotti, 2005, 26): an abso-
lute limit, which obliges him to select, as presuppositions of the tax, facts
of effective and current economic strength (De Mita, op.cit, 459); a relative
limit, which binds him to assume as the rationale of the tax expressed by
the presupposition a parameter consistent with the principles, constitutional
and otherwise, present in the system at the historical moment considered,
congruous with the purposes (of participation in public expenditure) pursued
by the tax (Micheli, op.cit., 93; Fanzotti, op.cit. 26).

2.

On an empirical level, the contributive capacity denotes the ability of the
taxpayer to bear the economic burden of taxation and is aimed at identifying
the extent of the individual’s participation in public expenses, as provided for
by the Constitution(Lupi, op.cit, 687; Del Giudice, 2011, 127).

It consists in the aptitude of the taxpayer to be subjected to taxation in
order to contribute to public expenditure or to protect other di use or merely
public interests, assumed (even indirectly) as the basis of constitutional rules
(Amatucci, 1979, 420-421).

In the historical tradition (Ministro per la Costituente, 1946, 5; Fichera,
1997, 486; Falsitta, 2008, 102; Id., 2008, 230; Id., 2009, 97; Giovannini, 2014, 92;
Giovannini, 2014, 21.), the ability to pay has been understood in a static sense,
according to a definition that — in a guarantor perspective — has circumscribed
it to indices denoting the aptitude to contribute through reference to income,
assets and consumption, i.e. to entities symptomatic of economic strength
and spendable wealth.

Later, the notion was extended to other parameters that assigned impor-
tance to the contribution to public expenditure. From this point of view, which
emphasized the position of the constituent fathers, the ability to pay, not by
identifying itself with typified cases, but by referring to the personal situation
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of the taxpayer, took on the physiognomy of an empty box, i.e. a container to
be filled with indices concretely considered to be a manifestation of wealth and
such as to justify the contribution to public expenditure (Procopio, 2013, 1174).

This on the basis of three legal arguments: the vagueness of the normative
concept; the unquestionability of legislative choices; the appropriateness of refer-
ring Article 53 of the Constitution to the tax system as a whole (Moschetti, op.cit, 5).

Also according to the judge of laws (Constitutional Court, 2001, 155),
the ability to pay presupposes that there is a connection between the patri-
monial benefit imposed and the concrete indices, exemplifying economic
strength and consistency, belonging to the taxpayer.

From this point of view, the indexes of ability to pay are the facts expressive
of economic strength or potential, i.e. the facts expressive of wealth in the
broad sense (Fantozzi, op.cit, 22).

3.

Nonetheless, to assume in a general way that economic facts are an
expression of ability to pay appears somewhat reductive (Gaffuri, op.cit., 88;
Manzoni, op.cit, 73): it is necessary, instead, to indicate, positively and
concretely, which economic facts are symptomatic of the principle of contri-
bution (De Mita, op.cit., 457).

In this regard, a first orientation (Constitutional Court, 1968, 1538; Constitutional
Court, 1976, 1254; Constitutional Court, 1977, 606.) has embraced a subjective
notion of contributory capacity, referring to the taxpayer’s actual ability to meet his
tax obligation, which is manifested through concrete indicators revealing wealth.

Conversely, a subsequent orientation (Constitutional Court, 2001, 1079;
with not of Schiavolin) has espoused a more flexible interpretation, according
to an objective view, which identifies the ability to pay in any economic fact,
even without the requirement of the subjective eligibility of the taxpayer, and
which extends the circle of economic facts symptomatic of the ability to pay
to any fact that may constitute an expression thereof.

In fact, from a diachronic point of view, the slow evolution of consti-
tutional jurisprudence (Salvati, 1998, 507; Marongiu, 1999, 1757) has led
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to the development of a relative notion of ability to pay, not only in function
of the need for each presupposition to be expressive of economic potential-
ity, but also of the need for differentiation of taxpayers and taxes (Fantozzi,
op.cit, 23-25), in the light of a view that has relativized the review of the exist-
ence of ability to pay, no longer limited to detecting the economic strength of
the presupposition, but directed at reconstructing the principle of Article 53
of the Constitution in the light of all the other principles and values recog-
nized by the tax system (Constitutional Court, 1982, 134; Constitutional
Court, 1982, 143; Constitutional Court, 1985, 159; Constitutional Court, 1986,
13; Constitutional Court, 1986, 212).

In concrete terms, the direct indices of ability to pay (Cosciani, 1977, 393;
Moschetti, 1988, 6) include income (acquired wealth) (De Mita, 1987, 457),
assets (possessed wealth) (Constitutional Court, 1997, n. 111) and their
increases in value (Constitutional Court, 1987, 301), while consumption, busi-
ness and the transfer of goods constitute indirect indices (De Mita, 1987, 457).

However, the restriction of the ability to pay to concrete indices, expres-
sive of economic strength, has over time risked debasing the essence of the
principle and its dynamism.

4.

Therefore, from a distributive point of view, the weight of the taxed asset
performance, far from being limited to the sole indices revealing wealth (such
as income, assets, increases in assets, consumption and acts of exchange),
in order to evince the suitability of the presupposition to provide the means with
which to meet the payment of the tax (Falsitta, 2004, 889; Moschetti, 2006, 44;
Gafturi, 2006, 31; Manzoni — Vanz, 2008, 30; Gaffuri, 2016, 32), could affect
any fact with an economic content not necessarily of a patrimonial nature or
situations, circumstances, utilities (Giovannini, 2016, 23; Giovannini, 2020, 832)
and events, even without liquidity, aimed at satisfying requirements, interests
and needs, even if not immediately capable of providing the means necessary to
pay the tax (Fedele, 2005, 31; Fedele, 2006, 1; Fedele, 2009, 447; Gallo, 2011, 78;
Giovannini, 2012, 1140; Gallo, 2014, 3; Fedele, 2014, 13; Gallo, 2015, 777).
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In any case, it must be a matter of facts that rationally allow the subjective
suitability for the assumption of the tax obligation to be inferred (Uricchio,
2020, 513): one might paraphrase the hypothesis of social position, of the
greater or lesser state of family wealth or education, or of the advantageous
situation enjoyed by the author of conduct that generates negative externalities
compared to a similar activity that does not have such an impact.

This perspective would also make it possible to call to account the holders
of assets or activities that the taxation of income, wealth or consumption
fails to a ect satisfactorily, that is to say, in such a way as to express a situa-
tion of advantage linked to that ownership (Cordeiro Guerra, 2020, 92-93;
Giovannini, 2016, 23).

In this sense, Article 53 of the Constitution would allow public expenditure
to be distributed among all citizens in a reasonable manner, i.e. in a coherent
and rational manner, in accordance with the principles of solidarity and
equality (Procopio, 2013, 1176).

This reconstruction — by enhancing (through the interaction of the sources)
the principles of equality, rationality and coherence of social policies, as well
as the principle of solidarity — goes beyond the orientations that identify the
ability to pay as a mere manifestation of the economic strength of the taxpayer,
assigning to Article 53 of the Constitution the function of distributing - in
a fair and reasonable manner - public burdens among citizens, according
to a purely distributive criterion, expression of a differentiated ability to pay
(Sciancalepore, 2016, 98-99; Gallo, 2025, 9).

5.

Contributive capacity cannot be applied to every form of contribution to
public expenditure: benefits of a sanctioning nature are excluded from the
scope of the category (Constitutional Court, 1973, 109; Constitutional Court,
1980, 119). With regard to taxes, on the other hand, imposed patrimonial bene-
fits aimed at the attainment of general interests are brought within the scope of
Article 53 of the Constitution (Constitutional Court, 1977, n. 62), but not those
relating to services the cost of which can be determined on a divisible basis
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(Constitutional Court, 1964, 30; Constitutional Court, 1968, 23; Constitutional
Court, 1972, 91).

Therefore, while taxes aimed at guaranteeing the cost of indivisible public
services, which are included in the concept of levy, are included in the scope
of Article 53, paragraph 1 of the Constitution, taxes aimed at covering the
cost of divisible public services, which are included in the concept of tax,
are excluded (Moschetti, 1988, 3). In fact, even before the advent of the
Republican Constitution, it had already been clarified that levies correspond
to the principle of ability to pay, taxes to that of counter-performance, and
special contributions to that of benefit (Vanoni, 1937, 92).

In this view, the principle according to which each person must contribute
to public expenditure according to his/her ability to pay expresses one of
the mandatory duties of social solidarity, which derive directly from Article
2 of the Constitution. This means that every member of the community is
obliged to participate in public expenditure not by virtue of a commuta-
tive relationship with the taxing body, but as a member of the community
(Fedele, 1971, 27; Sitek, 2018, 189).

In this way, the ability to pay acquires the function of a link between
legal subjectivity (understood as a situation) and the particular obligation
to contribute, becoming an essential part of the legal system as a whole
(D’Amati, 2006, 31; D’Amati — A. Uricchio, 2008, 37; A.F. Uricchio, 2025, 12).

It is confirmed, therefore, that the duty to participate in public expendi-
ture has its basis not in the identification of the general or particular benefits
that individuals receive from the State, or in general from the public body,
in dependence of the performance of general or particular services, but
in a primary duty of political and social solidarity, which finds expression
in Article 2 of the Constitution (Perrone Capano, 1979, 82-83; Moschetti,
1988, 10) and expresses the interest of all in the creation and life of the public body.

For this reason, the tax does not only perform the fiscal function of raising
public revenue, but also performs an extra-fiscal task (Fichera, 1973, 9; Micheli,
1976, 13-14), as an instrument for implementing the principle of solidarity to
tulfil the social purposes that the Constitution assigns to the Republic, making
it plausible to use the tax instrument for economic, social, redistributive and
extra-fiscal purposes in general (Moschetti, 1988, 10; Parente, 2017, 199).
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